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THE INJUNCTION IN THE RAILWAY STRIKE 

The decision of District Judge Wilkerson in United States v. Railway 
Employees' Department of the American Federation of Labor (1922, 
N. D. 111.) Equity Case No. 2943, raises problems so numerous and so 
important that an adequate, discussion of them is not possible at the 
present time. It is proposed in the present comment, therefore, to 
discuss one and only one of these problems ; others will be referred to 
only so far as may be necessary to deal intelligently with the one thus 
singled out for treatment. 

The facts of the case are doubtless sufficiently matter of common 
knowledge to require no extended statement here. It should perhaps 
be noted that the bill filed by the government alleged, in addition to 
the refusal of the employees to abide by the decision of the Railway 
Labor Board and the calling and carrying on of the strike with the 
usual picketing, etc., that in consequence interstate commerce and the 
carriage of the mails had been seriously obstructed ; that a large number 
of acts of violence and sabotage had taken place; and sought to fasten 
the responsibility for these acts upon the union and its officials. The 
temporary restraining order was granted without a hearing, on affidavits 
filed by the government, and was continued as a temporary injunction 
after a brief hearing upon affidavits presented by both sides but without 
the examination of witnesses. As the extracts printed in the note 
below 1 show, the restraining order forbade any steps looking to the 
further carrying on of the strike, and the temporary injunction con- 
tinued that prohibition. 2 

One reading Judge Wilkerson's decision would suppose that he was 

1 "Enjoined and restrained from .... inducing or attempting to induce by the 
use of threats, violent or abusive language, opprobrious epithets, physical violence 
or threats thereof, .... entreaties, argument, persuasion, rewards, or otherwise, 
any person or persons to abandon the employment of said railway companies, or 
any of them, or to refrain from entering such employment; .... in any manner 
by letters, printed or other circulars, telegrams, telephones, word of mouth, oral 
persuasion, or suggestion, or through interviews to be published in newspapers or 
otherwise in any manner whatsoever, encourage, direct, or command any person 
whether a member of any or either of said labor organisations or associations 
defendants herein, or otherwise, to abandon the employment of said railway com- 
panies, or any of them, or to refrain from entering the service of said railway 
companies or either of them ; . . . . using, causing, or consenting to the use of the 
funds or monies of said labor organizations in aid of or to promote or encourage 
the doing of any of the matters or things hereinbefore complained of." (Italics 
are those of the present writer.) 

2 The present writer has not had access to a copy of the temporary injunction. 
In his opinion Judge Wilkerson stated that the parties would be heard as to the 
form of the order. On September 25th the counsel for the defence in a state- 
ment to the court refused to take any part in the framing of the order, on the 
ground that the court was exceeding its powers. So far as the writer has been 
able to ascertain, the temporary injunction is as sweeping in terms as the restrain- 
ing order. 
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merely applying well settled law and such seems to be the view taken 
by some commentators.* It is believed that this is not the case. The 
following propositions seem to summarize fairly the views upheld by the 
learned Judge as given in his opinion : 

(1) The principles established by the Debs case* entitle the federal 
government to an injunction in this case. 

(2) The Sherman Act "prohibits any combination whatever, whether 
of labor or capital, to secure action which essentially obstructs the free 
flow of commerce between the States" ; therefore the initiation and 
carrying out of a strike on interstate railways is an illegal conspiracy 
forbidden by the Sherman Act, since its object is necessarily essentially 
to obstruct this free flow of interstate commerce. 

(3) The provisions of the Clayton Act which prohibit the issuing 
of injunctions by the federal courts in certain classes of labor disputes 5 
do not apply to suits in which the injunction is sought by the govern- 
ment. 

(4) The union and its officers are responsible in law for the acts 
of violence and sabotage alleged in the affidavits, even though there 
is no direct evidence that they procured their commission or counselled 
them, or even knew of them. 

(5) Even if it be admitted that a peaceable strike is lawful, the 
peaceable or otherwise lawful acts in the present case are so interwoven 
with the acts of violence which are unlawful that it is not possible to 
separate them, and therefore it becomes necessary to enjoin all ; that is, 
all acts looking to the carrying on of the strike have become unlawful 
and subject to injunction. 

If by "well-settled law" is meant law settled by decisions of the 
Supreme Court of the United States in cases directly in point, rather 
than by quotations culled from opinions in cases only more or less 
analogous, it is believed that not a single one of these propositions 
can be regarded as a statement of "well-settled law." This is not to 
say that the present writer predicts that they will not be approved by 
the Supreme Court and thus become settled law; upon that point he 
ventures no prediction. He does believe, however, that it can be demon- 
strated by a careful analysis of the decisions cited by Judge Wilkerson 
in support of his proposition that not a single one is directly in point 
and that the various quotations upon which he relies are : , so far as the 
present case is concerned, only more or less weighty dicta. 

The Debs case 8 arose on a writ of habeas corpus. It is elementary 
learning that such a proceeding can raise only the question of the juris- 
diction of the court under whose process the imprisonment has been 
carried out ; that is, the power of the court in the case to make a decree 



•Notes (1922) 71 U. Pa. L. Rev. 83. "The injunction in the principal case 
seems to be proper and based upon decided authority found in the Supreme Court 
decisions." See also the leading editorial in (1922) 8 A. B. A. Jour. 624; Note 
and Comment (1922) 21 Mich. L. Rev. 93. 

'In re Debs (1895) 158 U. S. 564, 15 Sup. Ct. 900. 

"Act of Oct. 15, 1914 (38 Stat, at L. 730) sees. 6 and 20. 

'Supra note 4. 
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binding until reversed by some appellate tribunal. 7 The decision in 
that case, therefore, could not and did not pass upon the question of 
the propriety of granting the injunction ; such questions could be raised 
only by an appeal. 8 Moreover, the dicta in the Debs case, broad though 
they are, are not sufficiently broad to cover all the things enjoined by 
Judge Wilkerson. 

The second point involves an interpretation of the Sherman Act. It 
is common knowledge of the legal profession that only acts which 
unduly or unreasonably restrain interstate commerce are, as that Act 
is now interpreted by the Supreme Court, forbidden. 8 So far as the 
present writer can discover, there is no decision by the Supreme Court 
which settles whether a combination of laborers to strike on interstate 
railways and so obstruct substantially the free flow of interstate com- 
merce is an undue or unreasonable restraint forbidden by the Sherman 
Act. Very possibly, perhaps probably, it is; but until the Supreme 
Court has spoken the best one can do^is to make a more or less shrewd 
guess upon the matter. Judge Wilkerson may turn out to have guessed 
right; again, it is at least possible that he is wrong. 

A similar situation exists with regard to the interpretation of the 
sections of the Clayton Act involved in the case. Here again the 
learned Judge had only dicta as a guide, and, it may be pointed out, 
fails to include among them dicta capable of being construed as point- 
ing in the opposite direction. 10 

' This point is, however, frequently overlooked because of the loose use of the 
word "jurisdiction" in the equity cases. It is frequently said that "equity has no 
jurisdiction" when all that is meant is that it will not exercise its jurisdiction for 
one reason or another. See Cook, The Powers of Courts of Equity (1915) 15 
Col. L. Rev. 106, and the cases there cited showing the importance of the distinc- 
tion. 

8 See the cases cited in the discussion referred to, supra note 7. 

"Standard Oil Co. v. United States (1911) 221 U. S. i, 31 Sup. Ct. 502; United 
States v. American Tobacco Co. (191 1) 221 U. S. 106, 31 Sup. Ct. 632. See 
Notes (1922) 71 U. of Pa. L. Rev. 48. 

10 The problem involves the meaning to be given to the word "such" in the first 
sentence of the second paragraph of Sec. 20. Does it refer to an injunction 
"in any case between an employer and employees" or merely to an injunction issued 
by a federal court? Very likely the former; but either interpretation is, as a 
matter of English or logic, at least possible. The note in the Michigan Law 
Review, supra note 3, assumes that "obviously" it means the first. The dicta 
which it is stated in the text Judge Wilkerson did not quote are found in the 
opinion of Chief Justice Taft in American Steel Foundries v. Tri-City T. C. 
Council (1921) 42 Sup. Ct. 72, 76. Referring to Sec. 20 the learned Chief Justice 
says: "It is clear that Congress wished to forbid the use by the Federal courts 
of their equity arm to prevent peaceable persuasion by employees, discharged or 
expectant, in promotion of their side of the dispute, and to secure them against 
judicial restraint in obtaining or communicating information in any place where 
they might lawfully be. . . . There remains to consider .... so far as the 
ex-employees are concerned, the part of the decree which forbade them by persua- 
sion to induce employees, or would-be employees, to leave, or stay out of, com- 
plainant's employ. The effect of it is to enjoin persuasion by them at any time 
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Space forbids more than the briefest mention of the remaining points 
in Judge Wilkerson's argument. The "responsibility in law" of the 
union and its officials for the acts of violence and sabotage not shown 
to have been procured or counselled by them, perhaps committed by 
members of the union on their own initiative, is clearly a point not 
settled by decisions, as distinguished from dicta, of the Supreme Court. 
It is noteworthy that in this portion of his opinion the learned Judge 
cites no cases — possibly because of a belief that he was dealing wholly_ 
with a question of fact, which seems not to be the case. 11 That a strike 
otherwise lawful becomes unlawful because accompanied by numerous 
acts of violence, as Judge Wilkerson appears to hold, seems to the 
present writer another novel proposition of law. Here again nothing 
but dicta are cited in the opinion. 

To guard against misapprehension it may be well to repeat at this 
point that it is not the purpose of the foregoing discussion to pass upon 
the merits or demerits of the rules of law laid down by Judge Wilkerson, 
but merely to bring out what the writer believes to be the fact, namely, 
that the case presented to the learned judge was one which required 
the making of new law; that is, it involved the exercise of the power 

or place. This certainly conflicts with Sec. 20 of the Clayton Act" These state- 
ments were made, to be sure, in a proceeding brought by an employer and not one 
brought by the government ; but the language used by the Chief Justice is entirely 
general and certainly may be interpreted as including proceedings brought by the 
government. It has been said that the Clayton Act ought to be construed strictly. 
(1922) 71 U. Pa. L. Rev. 84, relying on dicta in Duplex Printing Co. v. Deering 
(1020) 254 U. S. 443, 41 Sup. Ct. 172. Why, it may be asked, should not the 
courts attempt to carry out the fair meaning- of the Act? Is not the attempt to 
limit it strictly an echo of the outworn maxim that legislative enactments in dero- 
gation of the common law, that is, of the judge-made law, are to be strictly 
construed— a maxim going back to days when law-making by legislatures was 
looked upon with suspicion and regarded as abnormal? 

Commentators also seem to overlook the closing words of Sec. 20 of the Clayton 
Act, which read as follows : "nor shall any of the acts specified in this paragraph 
be" considered or held to be violations of any law of the United States." The 
"acts" referred to are those specified in the second paragraph of Sec. 20 and 
include, inter alia, the ordinary acts of peaceably persuading employees to stop 
work or to abstain from working, etc. Judge Wilkerson expressly held that these 
words were not, to be construed as legalizing these acts "when done in further- 
ance of an unlawful conspiracy." This may or may not be the correct interpre- 
tation ; until the Supreme Court has spoken the question is at least an open one. 

"Apparently nowhere in the opinion is there a clear finding of fact that the 
union officials ordered, procured or even actually knew that these acts were being 
done. Throughout his opinion the learned Judge uses phrases such as "respon- 
sible in law"; "and if they did not know they were charged with such knowl- 
edge"; "what is legal [as distinguished from factual?] knowledge of a fact?"; "in 
criminal as well as in civil affairs every man is presumed to know everything that 
he can learn by inquiry, when he has facts which suggest the inquiry." As to the 
"responsibility in law" of the union for acts not authorized or procured to be 
committed by its officials, see the comment on United Mine Workers of America 
v. Coronado Coal Co. (1922) 42 Sup. Ct. 570, in (1922) 32 Yale Law Journal, 
59, 63. 
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to legislate, to establish the law for the case in hand. This being so, 
it is believed that the time has come to ask this question: Is it wise, 
in cases involving burning economic issues and fundamental human 
rights, to permit a single federal judge, or a single judge in any court, 
not merely to decide the "law" for the first time — necessarily he must 
do that — but also to use so drastic a remedy as the injunction to enforce 
his views of what the "law" is, unless at least we make adequate provi- 
sion for immediate review by the proper appellate courts — in the federal 
system by the United States Supreme Court? Cases of this type 
involve questions of fundamental importance; they are matters upon 
which intelligent members of the community are divided in opinion; 
the law is usually not clearly settled. If, as is almost inevitable under 
the present system, the review by the Supreme Court comes years later, 
it is obvious that if that tribunal decides, as it did in the Tri-City 12 case, 
that the injunction is too sweeping, or perhaps should never have been 
granted at all, the law as thus established by the highest tribunal in 
the land is of no practical importance to the defendants who were 
erroneously prohibited from doing the things they were legally privi- 
leged to do. In other words, the "law" which actually governs the 
litigants in these cases is the "law" of the trial judge, not that of tha 
Supreme Court. Can we expect the members of labor unions to con- 
tinue to have confidence in receiving a square deal from our courts if, 
after a strike has been broken, the union's legitimate power destroyed, 
and perhaps the union itself disrupted in consequence — all by the deci- 
sion of a single judge — they are told years later (in the Tri-City case 
over seven and a half years later) that the injunction which brought 
these results about denied them rights given to them by law, perhaps 
expressly .by Congressional statute? In granting an injunction to pre- 
vent irreparable damage to the plaintiff, be it employer or government, 
must we not beware of causing irreparable damage to the defendant 
which could be avoided by the immediate review here suggested? In 
making up our minds upon the point, we ought not to overlook the 
possibility that labor may turn the tables by invoking — as was done 
not long ago in New York — the injunction against the employer. 13 Here 
again, with the delayed review' which we now have, serious or irrepar- 
able damage may be done to the employer if the unions can find a 
single judge whose inclinations are sufficiently in their favor to lead 
him to grant them a broad and sweeping injunction against the employer. 
Whether or not injunctions ought to be used at all in labor contro- 
versies of this kind, whether strikes on railways ought or not to be 

" Supra note 10. Over seven and a half years after the bill was filed two of the 
defendants were informed that the injunction against them "certainly conflicts 
with Sec. 20 of the Clayton Act." In other words, they had been deprived of 
rights (privileges) given them by act of Congress; rights which they could now 
never exercise. 

" Schlesinger v. Quinto (1922, Sup. Ct.) 192 N. Y. Supp. 564. 
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prohibited ; what the law on that point now is — upon all these and sim- 
ilar questions no opinion is intended to be expressed in the foregoing 
discussion. If injunctions are to be used, it seems clear to the present 
writer that the speedy review suggested must be provided for if we 
wish to preserve, perhaps one ought to say restore, the confidence of 
labor in the impartiality of our legal institutions. „ 

PRIVILEGE OF A LABOR UNION TO INDUCE A BREACH OF CONTRACT 

Manufacturers of felt hats are divided into "makers" and "finishers," 
the former producing "hats in the rough" and the latter preparing 
them for the consumer ready to wear. In the recent case of R. & W. 
Hat Shop Inc. v. Sculley (1922, Conn.) 118 Atl. 55, the plaintiff 
was a hat-finishing company running a non-union shop. The plain- 
tiff had ordered a number of hats in the rough of one McLachlan, a 
hat "maker" running a union shop, and he had acccepted the order. 
A bilateral contract was thereby made, creating in each party a right 
to performance by the other with the correlative duty on each to per- 
form. These "unital" rights and duties were the primary juristic 
effect of the operative acts of offer and acceptance ; but, as a by-product 
of these operative acts, each contractor obtained innumerable (or 
"multital") rights in rem against all other individuals, each of whom 
bore a correlative duty not at all contractual in nature. These latter 
rights are often called, and were so called by the court in the instant 
case, a "property right in the contract." By virtue of the rule first 
laid down in Lumley v. Gye, 1 the plaintiff had this "property right" 
against each third person, including the defendant Sculley, that such 
person should not, without just cause, induce McLachlan to break the 
contract to supply the plaintiff with hats in the rough. 

Observe the term "without just cause." This phrase indicates that 
the plaintiff's right against Sculley was not absolute and unlimited. 
As soon as a "just cause" for Sculley's action exists, the plaintiff's 
right against Sculley ceases; and of course Sculley's correlative duty 
to forbear from inducing McLachlan to break his contract likewise 
ceases. It is not accurate to say that the plaintiff has a right to non- 
interference unless the third person has an "equal or superior right." 2 
So far as appears in the case, Sculley (the third person in question) 
had no rights at all against McLachlan or the plaintiff and they owed 
no duty whatever to Sculley. The legal issue between plaintiff and 
Sculley was not between "rights," whether equal or superior to each 



1 (1853, Q. B.) 2 El. & Bl. 216. 

• This assumes that the plaintiff and the defendant can both have "rights," exist- 
ing simultaneously side by side; and so indeed they can. The jural relations 
that are utterly inconsistent are right in the plaintiff to forbearance by the 
defendant and privilege in the defendant not to forbear. These latter are the 
relations in issue ; and they are in issue because of an actual conflict in economic 
interests and desires. 



